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advertisement to the author. 11 Others regarded the abridger 
"rather as a sort of jackal to the public to point out the beauties 
of authors." 12 The recent English Copyright Act of 191 1 failed to 
reserve to the owner of the copyright the right of abridgment. 18 

The courts have not been frequently called upon to interpret 
the American Copyright Code of 1909 14 so far as abridgments are 
concerned. In what appears to be the only case, 15 in which a ques- 
tion similar to that in the principal case has arisen, the court held 
that if an abridgment goes no further than to "give just enough in- 
formation to put the reader upon inquiry regarding the contents of 
the copyrighted book, there was no infringement." In that case, 
the owner of a copyrighted opera libretto of forty-six pages sought 
to restrain the publication of a half page synopsis thereof in a book 
called "Opera Stories." In refusing to grant an injunction, the 
court said a literal definition of the words "make any other version 
thereof" "might even lead to the ludicrous result of condemning 
as an infringer the writer who publishes a laudatory notice of a 
picture or a poem. The historian who describes the charge of the 
cuirassiers at Friedland will hardly expect to be sued by the owner 
of the copyright covering Meissonier's great painting — '1807.' 
The editor who reports the departure of 'the captains and the 
kings' and the dispersion of the navy after a celebration will prob- 
ably be astonished if accused of infringing 'The Recessional.' " 
Obviously, the principal case presents a much stronger argument 
for an injunction and the decision therein is clearly in accordance 
with the requirements of the Act of ioxk). 16 

A. L. L. 



Federal Employers' Liability Act — When Is an Employee 
Engaged in Interstate Commerce — The federal Employers' Lia- 
bility Act 1 provides that "any common carrier shall be liable in 
damages to any person suffering injury while he is employed by 
such carrier in interstate commerce . . . resulting in whole or 
in part from the negligence of any of the officers, agents, or em- 
ployees of such carrier," thereby effectually removing the common 
law fellow servant defence available before the passage of the act 
in question. Consequently the question as to whether or not a par- 

11 Supra, n. 6. 

"Tinsley v. Lacy, 1 H. and M. 47 (1861). 

"Copinger on the Law of Copyright, 5th Ed. (191S), P- 158. 

" Supra, n. 2. 

15 G. Ricordi & Co. v. Mason, 201 Fed. Rep. 182-185 (1911-1912); affirmed 
on appeal, 210 Fed. 277 (1913). 

" See accord : Bowker on Copyright ( 1912) , p. 80. 

1 Act of Congress of April 22, 1908, 35 U. S. Stat. 65, c. 149. 
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ticular individual is engaged in interstate commerce becomes of the 
utmost importance in every case arising in a State where the 
common law doctrine is still in force or where there has been no 
legislative enactment similar to the federal act. 

An examination of the various decisions on this point leads to 
the conclusion that the real test is this : Was the instrumentality on 
which the individual was working when injured actually in use in 
interstate commerce, or merely temporarily out of use for the pur- 
pose of repair. If so, such individual was engaged in interstate 
commerce. The leading case is Pedersen v. Delaware, Lackawanna 
and Western Railroad Company? where the plaintiff was employed 
in repairing a bridge which had been used in both interstate and 
intrastate commerce. While crossing a temporary bridge used in 
place of that being repaired, carrying a sack of rivets to be used in 
the old bridge, he was injured. Mr. Justice Van Devanter said: 

"Tracks and bridges are as indispensable to interstate com- 
merce by railroad as are engines and cars, and sound economic 
reasons unite with settled rules of law in demanding that all 
these instrumentalities be kept in repair. . . . We are of 
the opinion that the work of keeping such instrumentalities in a 
proper state of repair while thus used is so closely related to 
such commerce as to be in practice and in legal contemplation a 
part of it. . . . True a track or bridge may be used in both 
interstate and intrastate commerce, but when it is so used it is 
none the less an instrumentality of the former; nor does its 
double use prevent the employment of those who are engaged 
in its repair or in keeping it in suitable condition for use from 
being an employment in interstate commerce." 

If it can be proved that the instrumentality in question fulfilled 
the requirements laid down in the Pedersen case the courts have 
gone far in applying the doctrine of that case and in allowing re- 
covery by the injured employee. In a recent Pennsylvania decision 3 
the plaintiff was injured while binding together rails used in inter- 
state commerce with copper wire in connection with the installation 
of a new automatic electric signal system. The Supreme Court of 
Pennsylvania allowed recovery. In Lombardo v. Boston and Maine 
Railroad* where the plaintiff when injured was repairing a track in 
the yards of a paper company used by the defendant in interstate 
and intrastate commerce, it was held that he was engaged in inter- 
state commerce. So too, where the plaintiff was returning on a 
hand-car from his work which consisted of ballasting an interstate 
track, and was injured by the negligence of a fellow employee, it 

'229 U. S. 146 (1913)- 

"Glunt v. Pennsylvania R. R. Co., 249 Pa. 522 (1915)- 

4 223 Fed. Rep. 427 (1915)- 
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was held that he was still engaged in interstate commerce. 5 And, 
where a fireman was about to report for duty on an interstate train 
and was struck and killed while approaching the station, through the 
negligence of a fellow servant, recovery was allowed. 6 And in 
North Carolina Railroad Company v. Zachary 1 the Supreme Court 
of the United States held that the doctrine of the Pedersen case ap- 
plied where a fireman having oiled and inspected his locomotive 
preparatory to an interstate trip, had left his engine and was injured 
while crossing the tracks on his way to his boarding house. All 
these cases serve to show that the courts will apply the federal act 
in extreme instances, once it has been shown that the instrumen- 
tality in the particular case was a part of interstate commerce. 

On the other hand it has been decided that unless the instru- 
mentality in question actually was in use in interstate commerce, or 
had been in use and was temporarily out of use for the purposes of 
repair, that the federal act does not apply. This occurs most fre- 
quently when a new instrumentality is being constructed which is 
intended for use in interstate commerce but has not been so used 
when the injury complained of occurred. In Bravis v. Chicago, 
Milwaukee & St. Paul Railway Company* the plaintiff was injured 
while engaged in the construction of a bridge some six hundred feet 
from the railroad which was to be used in conjunction with a "cut- 
off." No tracks had been laid on this bridge at the time. Judge 
Sanborn, of the Circuit Court of Appeals, Eighth Circuit, said: 
"Those employed in the preparation or construction of roadbeds, 
rails, ties, cars, engines, and other instrumentalities which are in- 
tended for use in interstate commerce, but have never been, and are 
not in use therein, are not employed in interstate commerce, and are 
not protected by the Act." So too, where the plaintiff when in- 
jured was engaged in the construction of an incompleted tunnel 
which was a part of a "cut-off," no recovery was allowed because 
of the fellow servant rule. 9 

Therefore, as stated above, it seems that the test applicable to 
the question as to whether or not an individual is engaged in inter- 
state commerce, is whether or not the individual in question was 
working on an instrumentality which was actually in use in inter- 
state commerce, or was merely out of use temporarily for the pur- 
pose of repair. If so, the federal Employers' Liability Act applies, 
and otherwise it does not. 

J.W.L. 



' San Pedro, L. A. & S. L. R. Co. v. Davide, 210 Fed. Rep. 870 (1914). 
• Lamphere v. Oregon Railroad & Navigation Company, 196 Fed. Rep. 
336 (1012). 

'232U. S. 248 (1013). 

'217 Fed. Rep. 234 (1014). 

•Jackson v. Chicago, M. & St. P. Ry. Co., 210 Fed, Rep. 485 (1914). 



